
Penalising purchasers of holiday homes or buy-to-
lets to support first time buyers may have sounded 
like a fair move to many, but the rules look set to 
catch a far wider tranche of second home purchases.
Higher SDLT rates from 1st April 2016

A new higher set of SDLT rates (“surcharge 
rates”) (see table overleaf) applies to dwellings 
that qualify as “additional residential properties” 
(ARPs), if bought on or after 1 April 2016. 
As well as the buy-to-let (BTL) properties 
and second homes to which the Autumn 
Statement referred, the surcharge will apply 
to all purchases of dwellings by companies, 
commercial partnerships and trustees of 
discretionary trusts.

Exemptions

Individuals who don’t own another dwelling on 
the completion day won’t pay the surcharge 
when they buy a dwelling; whether it’s their 
main residence, a holiday/second home or a 
BTL investment. 

Those replacing their main residence will be 
able to claim one of two sorts of time-limited 
relief, if they already own one or more ARPs. If 
someone sells their main residence and buys 
its replacement in the following 18 months, 
the surcharge will not be payable on the 
replacement. Someone buying a replacement 
main residence while retaining the old one will 
pay the surcharge; but will be refunded if the 
old one is sold within 18 months afterwards.

Timing 

Timing is important. Suppose P sells her 
main residence on June 1st 2016, buys a 
BTL property on June 2nd and then buys her 
replacement main residence on November 
30th 2017. No surcharge is payable, because 
(a) when the BTL was bought on June 2nd, P 
owned only one dwelling (the BTL) and (b) on 
November 30th 2017 P claimed “replacement 
of main residence relief” (“RMRR”) from 
the surcharge. But if P didn’t complete the 
replacement purchase until December 1st 
2017, she’ll be out of time to claim RMRR 
and must pay the surcharge on the new main 
residence. 

Suppose B’s late uncle left his flat to B, who 
is also buying her first main residence. If the 
executors transfer the flat to B before she buys 
her new home, on completion she’ll own two 
properties (the flat and her new home) and 
pay the surcharge on the new home. But, if 
the main residence transaction completes 
first, B will only pay SDLT at normal rates on 
it because, at that juncture, she only owns 
one property. There’s no consideration for the 
transfer of her uncle’s flat so no SDLT liability.

Continued on page 2.

Stamp Duty Land Tax: 
Chancellor’s surcharge bites way beyond 
holiday homes and buy-to-lets

Welcome
to the Winter edition 
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Law Briefing

Once again water seems to be 
dominating the start of 2016: the 
north of the UK is struggling to 
clear up after the latest flooding 
and holding its breath every time 

the next Atlantic storm heads our way; whilst 
we simultaneously digest Government plans for 
significant reform of water abstraction licensing, 
designed to increase our reliance to cope with 
the next drought. Much as most would rather 
not think about either, we have no choice if farm 
businesses are going to cope with increasingly 
frequent “extreme” weather events.

Water has always been a significant practical 
issue for farm businesses, but as we look 
forward into the 2020s we can expect an even 
greater impact on farm transactions, business 
reorganisations and even farming structures as 
parties ensure that the right people have enough 
(but not too much) water in the right place.

Meanwhile just to keep us on our toes, the EU 
referendum is looming larger than ever, with 
DEFRA admitting an absence of any Plan B 
safety net for the agriculture industry, if an out 
vote becomes a reality. Apart from pigs and 
poultry, few will remember the days before EU 
subsidies and the prospect of competing in a 
global market against subsidised EU producers 
takes uncertainty and risk to new levels.

We hope you enjoy this edition of Field Talk. As 
ever, please do contact us for a no-obligation 
discussion if you need further advice.

Tim Hayden
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Married couples penalised

Married couples and civil partners are, rather harshly, treated as one person, 
unlike those who only cohabit. If Peter already owns the home in which he 
and his wife Jane live and Jane buys another dwelling (her intentions are 
immaterial) she will pay the surcharge rate, because Peter already owns 
their home. If Peter and Jane cohabit, but are neither married nor civil 
partners, Jane can acquire a dwelling without suffering the surcharge.

Minor children

If minor children own an interest in a dwelling, this may be imputed to their 
parents. On this basis, parents of such “property-owning” children must 
take care. When they buy a main residence they will pay the surcharge 
unless they can claim RMRR.

Parental support

The surcharge may discourage assisting of family members. If Mum and 
Dad, helping their son Jim buy his first flat, become joint owners with Jim, 
as most lenders require, they will pay the surcharge. If the transaction can 
be arranged without Mum and Dad being joint owners, which would be 
comparatively rare, Jim will only pay SDLT at the normal rates. Suppose 
Charlotte buys a home for occupation by her widowed mother. Charlotte 
will pay the surcharge rates on that purchase unless Charlotte does not 
own any other property on completion day. But if Charlotte then buys a 
home for herself, she’ll pay the surcharge on that purchase unless she can 
claim RMRR.

Mixed use properties

The favoured status of mixed property survives. Someone buying, say, 
a farmhouse and four cottages will pay at the surcharge rates on all five 
dwellings, although an RMRR claim may be possible on one of them. But 
if the purchase is of mixed property because, say, 200 acres of agricultural 
land are also included, the non-residential SDLT rates will apply, under 
which the top rate is only 4%.

Main residence

What constitutes a main residence will be a question of fact. No CGT-style 
election will be available. Answering this “question of fact” may sometimes 
be quite difficult.

Owning a dwelling anywhere in the world will count. This means that 
qualifying for RMRR will be particularly significant for those with homes 
abroad, which, for this purpose, includes Scotland. The only interests in 
dwellings that won’t count are those worth £40,000 or less.

The legislation is not expected to be published until Budget Day, March 
16th; only nine working days before it comes into force.

Band Existing residential 
rates

New additional 
property rates

£0 - £125k 0% 3%

£125k - £250k 2% 5%

£250k - £925k 5% 8%

£925k - £1.5m 10% 13%

£1.5m + 12% 15%

For further information please contact:
Andrew Campbell
Consultant 
0845 209 1281* / 0117 305 6281
andrew.campbell@clarkewillmott.com

Stamp Duty Land Tax continued

The Immigration Act 2014 introduced 
new “Right to Rent” rules which came 
into effect on 1st February 2016. 
These require landlords to carry out checks on all new adult tenants to make 
sure they have the right to rent property in the UK. Landlords need to check 
identity documents for all new tenants and take copies. Details of suitable 
documents are set out in a Government guide on the Home Office website.

Right to Rent also applies to people who are subletting their property or 
taking in lodgers. Landlords who fail to carry out checks risk a potential 
penalty of up to £3,000 per tenant.

For further information please contact:
Sarah Driscoll
Solicitor 
0845 209 1834* / 0117 305 6834
sarah.driscoll@clarkewillmott.com

Landlords of dwellings:
Don’t forget new Right to Rent rules
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The Government has launched a 
consultation on proposals to change 
the licensing and registration system 
which applies to specific animal-related 
establishments and activities.

Horses are a special case when 
determining the type of tenancy which 
is suitable for a letting.

The current system governs registration of performing animals and the 
licensing of pet shops, animal boarding, riding establishments and dog 
breeding. The underlying legislation is contained in numerous different 
statutes, is administratively complex, involves duplication and does not 
reflect current knowledge regarding animal welfare.

DEFRA has recently launched a consultation on proposals to introduce a 
new licensing system. The revised regulations would:

• create a single ‘animal establishment licence’ that reflects current 
knowledge on animal welfare

• update the minimum legal requirements for each animal activity, which 
will be set out in revised regulations, which can be further updated

• allow licences to be issued at any point in the year, to be transferred 
to new owners of premises, and require licence-holders to notify local 
authorities of major changes.

There are various types of equestrian lettings. Some involve statutory 
regimes which imply certain terms into the arrangement, irrespective of what 
is agreed between the parties. It is therefore critical that a proper assessment 
is made to determine which statutory regime (if any) will govern the letting.

Trade or business

The first question to ask is whether the tenant will be using the land for the 
purposes of a trade or business; a hobby or use for recreational purposes 
will not be sufficient. 

If there is no trade or business then the letting will simply be governed by 
the common law. If there is a trade or business, then the landlord will next 
need to consider the definition of agriculture under the Farm Business 
Tenancy (FBT) regime.

FBT v Landlord & Tenant Act 1954 letting

The FBT regime governs lettings which are wholly or primarily agricultural 
at the outset. The definition of “agriculture” in the Agricultural Tenancies Act 
1995 (ATA 1995) includes “livestock rearing and breeding” and “the use 
of the land as grazing land”. “Livestock” includes any creature kept for the 
production of food, wool, skins or fur or for the purpose of its use in farming 
the land”. From this we can deduce:

• only horses kept for consumption or in connection with the farming of 
the land are “livestock”, so the rearing and breeding of other horses does 
not qualify

• the grazing of horses is agricultural; all other uses with horses (eg 
exercising, jumping, schooling, gallops etc.) are not.

• increase the maximum period of a licence (up to maximum of 3 years), 
and encourage local authorities to use risk-based assessment to assess 
the suitable length of a licence.

• allow exemption from licensing for businesses affiliated to certain 
accredited bodies.

Livery yards currently do not require a licence, however they still have to 
provide for the welfare of their animals and local authorities can still take 
action where poor welfare is evident. Within the consultation DEFRA is 
considering whether livery yards (amongst others) should be brought under 
the welfare licensing system, which constitutes a considerable extension of 
the system. 

The consultation can be found on the DEFRA website and will close on 
12th March 2016.

For further information please contact:
Tim Hayden
Partner 
0845 209 1724* / 0117 305 6724
tim.hayden@clarkewillmott.com

If the primary use at the start of the tenancy is not agricultural, the letting 
will never be an FBT, even if the agricultural use intensifies during the term. 
If the use starts primarily agricultural, it will be an FBT, however the tenancy 
can drop out of the FBT regime if the non-agricultural use increases, unless 
the section 1 ATA 1995 notice conditions have been fulfilled. If the letting is 
not an FBT, it may well be governed by the Landlord and Tenant Act 1954.

Implied terms

Both the FBT and the 1954 Act regimes imply various terms into a letting; 
eg. terms relating to ability to terminate, notice period, compensation for 
improvements and rent review. One major risk is that if the letting is or 
becomes governed by the LL&TA, the tenant may acquire statutory rights 
to renew the tenancy at the end of the term, preventing the landlord from 
getting the premises back unless he can prove one of the limited statutory 
grounds. 

For further information please contact:
Helen Ansell
Associate 
0845 209 1101* / 0117 305 6101
helen.ansell@clarkewillmott.com

Equine Matters: 
Proposed changes for riding establishments and possibly livery yards

Tenancies involving equestrian uses
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A recent Law Commission report 
recommends sweeping reform of our 
complex gun laws to clarify various 
issues which have emerged out of the 
existing firearms legislation. 
Current legislation

Our current firearms legislation comprises The Firearms Act 1968, followed 
by 33 Acts of Parliament and numerous other pieces of secondary 
legislation and guidance. The law has been notoriously difficult to interpret 
as a number of essential terms are not defined and this has led to legal 
loopholes and inconsistencies.

New definitions

The Law Commission has recommended that certain key terms should 
be defined to promote clarity and consistency. For instance, under the 
1968 Act, a “firearm” is defined as a “lethal” weapon, but does not specify 
what “lethal” actually means in this context. The courts have attempted 
to interpret the term, but have not done so precisely. The test is currently 
whether the weapon is capable of causing injury that might result in death. 
Following consultation, the Law Commission has recommended that a 
weapon should be considered to be lethal if it is capable of discharging 
a projectile with a kinetic energy of more than 1 joule as measured at the 
muzzle of the weapon. 

Whilst this is a far simpler and more scientific test, it will raise concerns for 
the airsoft community. Many airsoft guns are also capable of automatic fire 
and are over the 1 joule threshold, so would be a prohibited weapon under 
the new definition. The Law Commission has suggested an exemption 
for airsoft guns, which are being used in “permitted activities” and which 
fulfil certain criteria. Whilst this may well provide a practical solution, it will 
mean legislating around a recreational activity, which has until now been left 
relatively untouched. 

Component parts

The current definition of a firearm includes “any component part of such 
a lethal or prohibited weapon”. The possession of component parts is 
regulated due to their potential to be used in the reactivation of deactivated 
firearms and the conversion of imitation firearms into live firearms. However, 
a farmer might wish to hold a spare part, for his legally held rifle and it is 
currently unclear whether it must be included as a separate entry on the 
firearm certificate. A wrong call by the farmer could lead to him being 
charged with an offence.

To resolve this ambiguity the Law Commission recommends “component 
part” be specifically defined as including “the barrel, chamber, cylinder; 
frame, body or receivers; and breech block, bolt or other mechanism for 
containing the charge at the rear of the chamber”. Whilst this provides 
welcome clarity, no recommendation was made to bring the component 
parts of a shotgun under the definition, so the ambiguity remains with 
regards to these.

Antique and deactivated firearms

The proposed reforms also impact on traders, collectors and hobbyists who 
have a personal or commercial interest in antique, deactivated and imitation 
firearms. New proposals have been made with regards to defining these 
types of firearms and, specifically, to impose technical standards so far as 
deactivations are concerned in line with new proposed legislation, which will 
be coming our way via the EU.. 

The future

The Law Commission recommendations are not law, but are highly 
persuasive, given the extent of the consultation exercise. From here they 
may be formulated into a bill of Parliament and will go through the usual 
legislative checks before any Act is finalised. There will still be opportunities 
for comment through the usual lobbying channels.

Even if these proposals become law however, these reforms will not 
consolidate gun law legislation in one go. The Law Commission has 
instead focussed on some aspects which appear to have caused particular 
problems within the criminal justice system. 

For further information please contact:
Stuart Farr
Partner 
0845 209 1051* / 0117 305 6051
stuart.farr@clarkewillmott.com

Gun laws: Time for yet more reforms
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With the agriculture industry accounting for a worrying number of accidents across 
the UK, farm businesses need to consider what will happen if the owner is injured 
or suffers any type of mental or physical incapacity.
Many businesses have contingency plans to secure the future of the 
farming business if the farmer dies, but ignore the possibility of the farmer 
becoming mentally or physically incapacitated. Not only is there the risk of 
accidents on the farm which could cause physical injury, but the financial 
and other pressures experienced in some sectors of the agriculture industry 
have placed an intolerable mental strain on business owners. The steps 
which businesses need to take to address this risk depend on the type of 
business structure through which the farming business is run. 

Companies

If the business is incorporated, and the farmer holds positions as a director 
and shareholder, then it will be essential to examine the Company’s Articles 
of Association which are very likely to contain provisions as to removal of 
incapacitated Directors. The position of director is a personal appointment, 
so it is not possible to appoint an attorney to make decisions for the farmer 
in that capacity, unless the Articles (unusually) allow this. However, the 
farmer’s shares will often carry with them voting rights and an attorney, if 
appointed, would be able to exercise those rights on behalf of the farmer, 
subject again to any provisions in the Articles or in any Shareholders’ 
Agreement.

Partnership

If the farmer is part of a partnership then the first port-of-call is the 
partnership agreement, which may well provide that the partner has to retire 
compulsorily in these circumstances. If there is no partnership agreement, 

then the Partnership Act 1890 provides that the courts can dissolve the 
partnership in this situation. Subject to these points, an attorney appointed 
under a finance Lasting Power of Attorney (LPA) would be able to deal with 
the farmer’s interest in the partnership.

Sole trader

Finally, if the farmer is a sole trader, perhaps assisted by employees, 
then there will be no governing documents for the business. In those 
circumstances, it is particularly important that the farmer draws up an LPA. 
This means that in the event of his incapacity someone trusted can run the 
farming business, pay its bills and run the business bank account. 

Farmers may feel that the person that they would trust to run the farming 
business may be different from the person they wish to look after their 
personal affairs. If that is the case this can be dealt with quite easily by the 
farmer drawing up two separate LPAs, one to deal with personal affairs and 
one for business finances. It’s important to get the wording exactly right, 
however, so it would be highly advisable to take professional advice over 
how to achieve this.

For further information please contact:
Heledd Wyn
Associate 
0845 209 1495* / 0117 305 6495 
heledd.wyn@clarkewillmott.com

Farming businesses: 
How to handle mental or physical incapacity
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Following a recent ground breaking 
decision in the European Court of 
Justice, some journeys made to and 
from work now count as “working time”.
In September 2015, the European Court ruled that where workers do not 
have a fixed or habitual place of work, the time spent by those workers 
travelling each day between home and their first customer, and between 
their last customer and home, now counts as “working time”. 

The decision applies to all EU member states. Whilst many farm workers 
work in one location and will remain unaffected by this decision, a minority 
within the industry are required to travel more widely. This decision could 
impact on that latter category. 

Working hours

The decision means that these employers will need to reconsider when their 
workers start and end their day. If workers are paid hourly, this travel time 
will now have to be included within their working time. 

This adjustment may also take the workers over the 48 hours per week on 
average. If so, employers will have to ask them to opt-out of the Working 
Time Regulations 48-hour average working week. If the worker does not, 
the employer will probably be in breach of the Working Time Regulations 
and could suffer financial penalties. 

In this case, the employer conducted animal testing. Security was a key 
issue as the business needed to protect against animal rights infiltration. So 
for effective management of employees and security reasons, managers 
needed to be able to understand all employee conversations. 

The employer became concerned when the employee in question would 
leave her workstation and speak in Russian on her telephone. It found her 
behaviour suspicious and was concerned that she might be an animal 
rights infiltrator. The business therefore imposed a policy of requiring only 
English to be spoken at work. 

On the facts, the Tribunal decided that the employer’s language policy was 
imposed not because of the claimant’s race or national origin, but because 

of her behaviour at work. It was neither direct discrimination, nor harassment 
and there was no evidence that the instruction had caused any harassment.

This is welcome news for agricultural employers, who take on migrant 
workers. Until now, employers may have been reluctant to give this type of 
instruction, for fear of a race discrimination claim.

However the employer’s circumstances in this case were key to the policy 
being lawful. So before implementing any blanket policy, a farming business 
should consider carefully its reasons for that policy and whether it can be 
justified in the particular working environment and circumstances.

For further information on either of the above articles please contact:

Kate Gardner
Partner 
0845 209 1420* / 0117 305 6420
kate.gardner@clarkewillmott.com

Breaks

This decision may also affect work allocation and scheduling. Workers are 
entitled to certain minimum rest breaks after working a certain number of 
hours consecutively. If working time is increased due to the additional travel 
time, employers may need to reallocate or reschedule work to allow for 
these breaks. 

To minimise the impact of this decision, employers could try to ensure that 
assignments at the start and end of the day are near to workers’ homes.

Sarah Driscoll
Solicitor 
0845 209 1834* / 0117 305 6834
sarah.driscoll@clarkewillmott.com

Employment: 
Working time now includes 
some commuting

The Employment Tribunal has recently ruled that an employer’s instruction to 
a Russian employee not to speak her native Russian at work was not race 
discrimination, nor racial harassment.

Tribunal rules that foreign employee can only speak English at work

If you would like to receive future editions of Field Talk please contact Hayley Eggleton: hayley.eggleton@clarkewillmott.com
If you have any comments or suggestions for the newsletter please contact our editor, Caroline Baines: caroline.baines@clarkewillmott.com


